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SECTION THREE

SECOND DAY

VIRGINIA BOARD OF BAR EXAMINERS
Richmond, Virginia, December 11-12, 1956

QUESTIONS
1. In 1953, John Ailing sold his house, which was his
only asset, for $20,000, at which time he was indebted to
Pusher in the sum of $30,000, as evidenced by his past due
note in that amount. Shortly after selling his house, Ailing,
who was then 75 years of age and being in very poor health,
entered into a written contract with Samuel Samaritan, by the
terms of which Samaritan agreed to provide support and maintenance for Ailing during the balance of his life, in consideration for which Ailing paid to Samaritan the full sum of $20,000
which he had received from the sale of his house. As Samaritan
_was not able to keep Ailing in his own home, he placed him in a
nursing home and agreed to pay his expenses while there. Six
months later Pusher learned of the sale of the house and the
agreement between Ailing and Samaritan, and obtained a judgment
for $30,000 against Ailing. Shortly thereafter, Pusher filed
a bill in equity against Ailing and Samaritan, seeking to set
aside the payment of the $20,000 to Samaritan as a fraudulent
transfer, and praying that Samaritan be required to pay into
. Court $20,000, and thus make it available in satisfaction of
his judgment against Ailing. Ailing and Samaritan each filed
an answer to the bill in which they admitted the existence of
the written contract, but denied that Pusher was entitled to
the relief sought. Also, in their answer they each averred
that as of the date of the institution of the suit, Samaritan
had paid to the nursing home the sum of ~~2, 500, pursuant to the
written contract, for the support and care of Ailing.
Is Pusher entitled to the relief prayed for in his bill?
2. Feuding McCoy and Fussing McCoy, his wife, had been
having considerable difficulty getting along. In 1955, Fussing
discovered that Feuding had been guilty of adultery about. a
week before. Fussing left Feuding but, after they had been
separated for a few weeks, she returned to live with him on
his promise that he would reform and treat her with kindness
and due consideration. After they had been living together as
husband and wife for four or five months, Feuding assaulted
Fussing with a butcher knife, whereupon, Fussing left. Fussing
brings a suit for divorce on the ground of adultery.
r.,
~
Should the Court decree a divorce on that ground? 1:::;'
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3. In September, 1956, Flavius Fitch entered into a.
valid contract with Sam Simon by the terms of which Simon
a.greed to sell to Fitch three new Chevrolet motor vehicles
for a. total of $?,500, payment and delivery to be made and
title to pass on October 10th. These vehicles had been
selected by Fitch on a. visit to a salesroom operated by
Simon. On October 2nd, Fitch learned that Simon was then
a.bout to effect a sale of the same vehicles to Arthur Gaston
for $9,000, and immediately brought a suit seeking an injunction against Simon in the Law and Equity Court of the City of
Richmond_._ Simon filed a demurrer to the bill.
How should the Court rule on the demurrer?

t+. Edmund Foster entered into a~alid w:riltt~n contract
with John King by the terms of which Foster agreed to convey
for $18,000 to King the fee simple and unencumbered title to
a. residence situated at 1043 Park Avenue in the City of _·
Richmond, Upon the completion of an examination of' Foster's
title, King learned that Foster did not have a fee simple
ti-tle to the whole of the property but only to a seven-eighths
pa.rt thereof. Shortly thereafter, King filed against Foster a
bill in the Chancery Court of the City of Richmond by which;
after reciting the foregoing facts, he prayed for (a) specific
performance of the contract to the extent of requiring Foster
to convey to King his interest in the property, and (b) an
abatement of the contract price measured by the difference
between the value of a fee simple estate in the whole-of the
property and that of Fosterts interest therein. Foster demurred to the bill.
How should the Court rule on the demurrer?

5.

The Black Hawk Construction Company contracted to
construct a theatre building for The Palace Theatre Company.
The contract contained the following provision for payments to
be made to the contractor:
"On the first day of each month owner shall pay
to contractor seventy-five per cent of the balance
based on contract prices, of labor and materials
incorporated in the work during the previous month.
The architect is to determine the value of labor
and materials incorporated in the work during each
month, and payments shall be based upon the amount
determined by the architect. owner shall retain
twenty-five per cent of the cost of labor and
materials, determined by the architect, until the
construction of the building is completed according to contract. Final payment shall be made
fifteen days after completion of the work, provided the work be then fully completed, and the
contract fully perf armed, 11
The contractor gave a bond for the faithful performance

- 3 of the contract, with the Virginia Surety Company as surety
on the bond. Without the knowledge of the Surety Company,
The Palace Theatre Company paid each month to the Construction
Company the full value of the labor and materials, instead of
seventy-five per. cent as provided by the c9ntract. When the
construction of the building was three-fourths completed, The
Black Hawk Construction Company became insolvent and was unable to perform its contract. Thereupon, The Palace Theatre
Company, after notice to the Virginia Surety Company, and
pursuant to its contract, proceeded to complete the construction of the building and called upon the Virginia surety. ·
Company to pay the cost of completing the·. construction of the
building, in excess of the contract price, in compliance with
the provisions of the bond. The Surety Company declined payment and an action was commenced against it by The Palace
Theatre Company to recover on the bond.
. ,,
·
·
Has the Virginia .Surety Company a good defense?

6. In 19.53 Stephen March conveyed. "Roselawn,,~· an:
apartment house in the City of Roanoke, to Frank Ada.ms on an .
oral trust for the benefit of Henry Bell. The terms of the·'
trust were that Adams was to pay Bell during his life-time
all rental income received in the operation of 11 Roselawn" and,
on the death of Bell, Adams was to convey the property in fee
simple to Bellts oldest child. The deed of conveyance, which
made no mention of the trust, was duly recorded. In March of
1956, and without the knowledge of Bell, Adams conveyed.
11
Roselawn" to Emmett Charles, receiving from Charles a pur-.
chase price of *65,ooo. Charles made the purchase without ·
knowledge of the oral trust. In April of 1956, Adams learned
that Ralph Forest was interested in purchasing 11 Roselawn" and
was willing to pay for it the price of $90, 000.. Thereupon,
Adams at once got in touch with Charles and falsely told him
that "Roselawn" was in a state of near collapse because of
termites, that his conscience had troubled him because of his
failure to inform Charles of the matter at the time of the
sale, and that he was willing to repurchase 11 Roselawn" from
Charles and return to the latter the $65,000 paid by him.
Believing the statement true, Charles reconveyed 11 Rosela.wn11
to Adams on April 26th and was repaid the $65,000. Before
Adams could convey 11 Rosela.wn 11 to Forest, Bell learned of
Adams• misconduct and brought a suit in the Circuit Court of
the City of Roanoke seeking an injunction to prevent Adams'
further conveyance of the property and a finding that Adams
held the title in trust for Bell and his son. Charles was
permitted to intervene as a party to the suit and prayed that
the Court find Adams held title to 11 Rosela.wn11 on a trust for
his (Charles) benefit.
Should either Bell or Charles prevail and, if so, which
one?

- 4?. Herbert Mack died in the City of Lynchburg in 1953,
leaving a will which was duly probated and which named John
Able, Thomas Baker and Samuel Cox as joint trustees of a portion of Mack's estate for the benefit of his invalid brother
Peter Mack. Among the assets of the trust estate was a very
dilapidated residence located in the business section of the
City. The trust provisions of the will provided that the
trustees "John Able, Thomas Baker and Samuel Cox may dispose
of any portion of the trust estate and reinves~ the proceeds
derived therefrom in such manner· as they deem.to the. best
interests of my brother Peter Mack. 11 .. on· October 15'_,, 1956
Able,· Bakar and Cox were offered ~r.50,00Q. for the·~·:r>e,sidence, by
Fair Bargain Corporation, which desired.:.the. site'\ as. one.on:~ · ·.
which it might erect a new store •. A.fter,~a lengtl1Y/,c.oi;iferenc.e,
Able and Baker decided that the offer of. Fail:' Bargain Corporation should be accepted, but Cox disagreed although admitting
that the property was worth no more than $6,000,'as a residence.
Thereupon, Able and Baker wrote the Corpo:r>atiori acc'epting its
offer;, and on October 29th Able and Bakerexecuted.:and' delivered
to the Corporation a deed of conveyance' of the property'' and',,
received from the Corporation in exchange a certif'ied check for
$50, 000, payable to the order of Able and Baker as t_rustees ~·. ·
The proceeds of this check were used by Able and Bake~ . to purchase for the trust estate securities producing a high rate of
income and lmown to be of sound value. On being informed of :
what had taken place, Peter Mack approaches you and asks that
you advise him of his right to have the conveyance to Fair
Bargain Corporation set aside. On your questioning him, Peter
Mack concedes that the action of Able and Baker, if proper, was
economically advantageous to him and was taken by them only for
what they believed to be his best interests; but he further
states that he wishes the residence preserved in the trust
purely for sentimental reasons.
··
Should you advise Peter Mack that the conveyance may be
set aside?
8. John Botts was unmarried and childless, his nearest
relatives being his brothers Carl and William with both of whom
he was at odds. By- March 3, 1956, John Botts had caused his
lawyer to prepare a will which provided that his entire estate.
should pass to the Church Home for the Aged in Virginia. At
the time for the execution of the will, John asked his secretary, Sara Kent, and his partner, Percy Loomis, into his office
where he showed them the document, explained to. them that. he. ·
intended it to be his will, and asked them to witness his
signature to it. To this they-agreed, ana John then signed the
instrument as testator and Sara signed as an attesting witness.·
Sara was then seized with a coughing spell so severe that John
escorted her from the room and assisted her in checking the
. .; attack. During their absence, Percy signed the instrument as
an attesting witness and, when John and Sara returned, he stated
to them and they acknowledged his having done so. On October
20, 1956, John Botts died suddenly, and a contest to determine
the validity of John's will arose between Carl and William Botts
i

- 5on the one hand and the Church Home for Aged in Virginia on
the other. The Church Home has retained you to represent it
and inquires whether, in your opinion, the will may be sustained.
What should you advise?

.
9. -Henry Grubbs, an elderly widower who resided in
Petersburg, executed a will in.1954, by the terms of which
all his property was left to his son Gilmer for life with a .
. remainder in fee to Thomas, the small son. of Gilmer.· On •··
August 8, 1956, Gilmer was accused. of embezzling $35, 000. :
from his employer. He was thereafter indicted and the case
was set for trial on October 6, 1956. At the.. trial; Gilmer
entered a plea of guilty and was sentenced to be confined in
the penitentiary for a term of 10 years.. Henry Grub.bs .went
immediately to see his lawyer and requested that he draft for
him a new will by the terms of which all his property would·
be devised and bequeathed to his grandson Thomas ..This ...the· .
lawyer did, and arrangements were made that Henry 'Grubbs· . '>.
should come to his office on November 2nd for the purpose' of .
executing the new instrument. On that date, Grubbs· arrived/
a.t the office of the lawyer bringing with him.his 1954 will.'
He stated to his lawyer: "As my son has forsaken me, and as<.;
this new will that you have drawn recites that my old one be-.
comes ineffective, I see no need to keep the ~ld ~ne."' ·Thereupon, Henry Grubbs tore up his 1954 will and started ·to execute
the new one, but was stricken with a heart attack before he
could write his signature. On November 3rd Henry Grubbs died.
Petersburg National Bank, named as executor by the terms of
the 1954 will, asks you whether it can be probated. · ·
What· should you advise?

""

10. Debtor owes State Bank $6,ooO, e~:ldenced by an_unsecured note. In order to protect its loan, State Bank purchases a policy of fire insurance on Debtorts house in the
a.mount of the loan. Later, the house burns and Insurance
Company, after tendering to Debtor repayment, of premiums,
refuses to pay on the ground that State Bank had no insurable
interest in the property.
•· .·.,
Is this a valid defense?
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SECOND DAY

SECTION FOUR

VIRGINIA BOARD OP BAR EXAMINERS
Richmond, Virginia, December 11-12, 1956

QUESTIONS .:

1. The Mayor· and the Chief of Police of the· City of
"X" have consistently refused to grant L. Labor Union, an
unincorporated group, or its members, any permits for parades
or public assembly in the City of "X" on the ground that to
permit such assembfage would encourage riots, disturbances
and disorder. The Union has attempted to hold meetings in
the public parks of the City of 11 X11 and the police have
interfered with such meetings and dispersed the assembly,
arrested participants and refused to permit the distribution
of leaflets and pamphlets issued by said union, and on many.
occasions have caused those participating in the meetings to
be removed forcibly and violently from the confines of the
City.
These acts were predicated upon the following ordinance
which had been regularly enacted:
11
The Common Council of the City of 'X' do ordain:
11
1. From and after the passage of this ordinance, no
public parades or public assembly in or upon the public streets,
highways, public parks or public buildings of the City of 'X'
are to take place or be conducted until a permit shall be obtained from the Mayor.
11
2 • '11he Mayor is hereby authorized and empowered to
grant permits for parades and public assembly, upon application
mad~ to him at lea.st three ( 3) days prior to the proposed pa-·
rade or public assembly.

3. The Mayor is hereby authorized to refuse to issue
said permit when, after investigation of all of the facts and
circumstances, pertinent to said application, he believes it
to be proper to refuse the issuance thereof; provided, however, that said permit shall only be refused for the purpose
of preventing riots, disturbances or disorderly assemblage.
"!~. Any person or persons violating any of the provisions of this ordinance shall, upon conviction before a
police magistrate of the City of •xr, be punished by a fine
not exceeding $200 or imprisonment in the County Jail for a
period not exceeding ninety days, or both."
11
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L. Labor Union and its members contend that the acts of
the officials of the City of 11 X11 are unlawful and violative of
the constitutional rights of the Union and its members; that
the meetings were quietly conducted and would not result in
riots, disturbances or didorder, but that, on the contrary,
such meetings were called for the purpose of explaining orally
and by pamphlets and printed leaflets the purposes of the
National Labor Relations Act and the benefits to be derived
from it, and the aid which said Union and its members would
furnish workingmen; and that such meetings were held only
after the Mayor had refused to issue a permit therefor.
---What are the rights of L. Labor Union and its Members?
2. Plaintiff made application for a writ of mandamus
to compel the Board of Regents of a state University to permit
her to register as a student in that institution. She had
been denied such permission by the Board because she had
refused to comply with the requirements of the Regents that
before registratiorl all students must submit to an X-ray
examination of the chest for the purpose of discovering pos·~
Sible tubercular infection. rrhe evidence adduced befoPe the
Board at the time of the hearing by that body was to the effect that, in order to protect the health of the general
student body, the requirement of an X-ray examination of all
registering students was necessary, in the effort to discover
the presence of the disease on the campus. Plaintiff had
requested of the Board, and subsequently contended in court,
that she was entitled to such exemption from examination because of her religious convictions. and particularly because
she was a member of a church whose doctrine, to which she
devoutly adhered, was opposed to such examinations. She bases
her contention on the constitutional provision which guarantees
religious freedom.
How should the case be decided by the Court?

3. Mary Jones lives at 21 North Street in Virginia City
and has resided there for the past 25 years. It was drizzling
rain and somewhat dark on the morning of July 20, 1956, when
Mary Jones, who is 80 yoars old and in good health, left her
home and proceeded south on North street along a brick side-·
walk to a grocery store somo two blocks away. Mary traveled
this same route two or three times a week. On July 20, 1956,
she successfully traveled the side-walk without incident on
the way to the grocery 8tore, but upon returning from the
grocery store to her home, she fell in front of dwelling
house #115 North street and sustained a broken ankle. Mary
states: "I was walking along end everything looked good to me,
and I put my foot down and there was a hole where the brick
ought to have been and I stepped in the hole and tripped."
Mary Jones consults you as her attorney as to whether or
not she may successfully maintain an action against Virginia
City for her injuries on the above state of facts.
How will you advise her?
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4. White, Brown, Black and Green, desiring to form a
corporation to be known as Sloan Corporation, employed an
attorney to prepare the necessary papers to obtain a charter
and take such steps as were necessary to organize the corporation. A statute outlining the procedure to be i'ollowed in
obtaining a corporate charter prescribed, among other things:
That the certificate of incorporation be signed by the in-·
corporators and that they acknowledge the certificate before
a notary; that the certificate of incorporation be issued by
the Corporation Commission within ten days after the certificate _a.L_incorporation was filed with that Commission; and
that, within five days after the certificate of incorporation
was issued, a copy of the certificate of incorporation be
filed and recorded in the clerk's office of the circuit court
or corporation court in the locality of the principal office
of the corporation. The incorporators signed the certificate,
but did not acknowledge it. The Corporation Commission issued
a charter fifteen days after the certificate of incorporation
had been filed wi tli it, but a certified copy of the charter
was not filed and recorded in the clerk's office of the circuit
court where the principal office of the corporation was located.
A certified copy was mailed to the attorney for the incorporators
who advised the incorporators that they could commence business
immediately and nothing further remained to be done. Without
holding an organ:tzation meeting and without electing directors
or issuing stock, the incorporators commenced business. Shortly
thereafter a written instrument, purporting to be a.- contract,
was entered into between Samuels and Sloan Corporation, by the
terms of which Sloan Corporation agraed to purchase a tract of
land which the corporation needed in its business. Upon demanding a deed for the land, pursuant to the contract, Samuels
refused to deliver the deed as he felt that -he had made a bad
bargain. In a suit by Sloan Corporation against Samuels for
specific performance of the contract, Sam~els defended on the
ground that the corporation had no legal existence, therefore,
the contract was a nullity, and the corporation could not maintain the suit.
How should the Court rule?
5. An application for a life insurance policy with an
insurance company was made by John Jones on December 20, 1955.
Among the questions in the application were: "Are you in good
health? And what illness, injury or accident have you ever
had? Give details • 11
·
John answered the first question "yes, 11 and to the
second answered "tonsillectomy, August, 195.5, fully recovered."
The application was attached to ahd made a part of the policy
which was issued December 31, 1955. On April 7, 19.56, John
Jones died of cancer. About one week before John Jones made
application for the insurance he had visited Steiner Clinic
for a routine check-up, where an examination revealed that he

- 4had a cancerous condition; however, in accordance with the
custom of the clinic John Jones was not informed of this
fact, The insurance company having failed to submit to
beneficiary's claim upon the policy, the beneficiary, John
Jones' wife, brought suit to recover the value of the policy.
Assuming that the set of facts set forth above are
proved, is she entitled to recover?
6.~Late in the evening of October 15, 1956, Archie
Parsons was seated at the counter of "The Blue Moon Grille"
in the City of Richmond drinking beer. At the sam~ time Alex
Allen,-a.n acquaintance of Parsons for whom h.e had no respect,
was sitting in a nearby stall where Allen and a lady unknown
to Parsons were engaged in a ribald discussion. Shortly thereafter Herman Cutchin came into the Grille, approached his
friend Parsons and, while pointing to Allen, said: 11 That dirty
i3 trying to steal my wife. I have had·enough
of .,..i.,...t_an__,_d_I-,m-.-g-oing to' kill him, 11 Parsons replied: 11 You have
my consent to that t~' Thereupon, Cutchin strode over to the
booth, ·snapped open the blade of a knife and stabbed Allen,
killing him instantly. All these things were heard and observed by T("\ny Benz, the proprietor of the Grille.· ·
Of what offense, if any, is Parsons guilty? H,

7. By gross misrepresentations, Tom Ames and Sam Bond
obtained $4,000 from Theodore English, the money being pa.id
over to Bond in consummation of the fraud. However Bond,
claiming full credit for the deceit, refused to pay any portion of the money to Ames. A week later Ames, being incensed
at the refusal of Bond, armed himself with the intention of
killing Bond and drove to the latter's apartment in Norfolk
at approximately 2: 00 o t clock in the morning. Ames broke
open the door of Bondt s apartment with his pistol drawn, and
fired at an inanimate object on the bed which he thought was
Bond. The night watchman, who had heard the shot, shouted
loudly causing Ames to flee from the scene. Thereafter Ames
was indicted for an attempt to commit murder. Ames employs
you to represent him, and informs you that he has since learned that, at the time the acts were committed, Bond was in
Chicago, Illinois, visiting with his brother.
Does Ames have a good defense to the charge?
8. The Community Bank of Keene issued its cashier''s
check for $300 payable to the order of Jesse Tandy. The
latter indorsed the check to the order of Jared Jasper and
delivered it to him in payment of a gambling debt. Jasper,
in turn, indorsed the check to the order of, and delivered
it to, the Pioneer Hotel Company, which took it in due course
for adequate consideration and without notice of the gambling
tre.nsaction, In the mear..time Tandy had notified the Community
Bank not to pay the check when presented, and the bank refused
pa-yment upon its presentation. The Pioneer Hotel Company
brings an action against the Community Bank to recover on the

- 5check.
Assume a statute of the state provides: 11 All contracts
founded • • • on .a gambling or wagering consideration, shall be
void to the extent of such consideration." The statute also
declares it a misdemeanor to negotiate for value a "negotiable
instrument, founded. • • on a gambling considera.tion. 11
Can Pioneer Hotel Company recover against the Community
Bank?
~
On January 31, 1949, Raymond Rowland, also known as
Robert Rowe, executed and delivered to Andrew Brown the following instrument, written in pencil:
"I, Robert Rowe, promise to pay Andrew Brown, or order,
Five Hundred and 50/100 Dollars ($550) on March 15, 1949, in
current funds, with interest. Value received; as per contract
of even date herewi~h by and between the parties hereto, and
if not paid when due and an action is brought thereon, then I
promise to pay ten per cent on the amount due herein, in addition, as an attorney's fee. 11
February 14, 1949, Brown indorsed this instrument to
Houston, an innocent purchaser, who paid $525 for it. Following Rowland's refusal to pay the instrument when it matured,
Houston sues Rowland for $550 and attorney's fee. By his
answer, Rowland averred that the quoted instrument was nonnegotiable and interposed lack of consideration as a defense.
May Houston recover?

10. In 1937, at a duly called meeting of stockholders
of 11 X11 Company, a. Virginia business corporation, the holders
of a majority of the outstanding stock adopted a by-law prohibiting any stockholder from selling or transferring hisstock without first giving the corporation a thirty-day
option to purchase such stock at its then book value.
New stock certificates were issued to all stockholders
(in exchange for those previously issued), on the face of
which was printed, "This stock is issued subject to certain
restrictions upon its sale or transfer imposed by the by-laws
of t X' Company. 11
In 191.i.3) Mr. A., a stockholder, without .first offering
his stock to the company, assigned his certificate to Mr. B.,
who was not a stockholder. Mr. B., bought Mr. A's stock at
par, although the book value was considerably below that
figure. 11 X11 Company had been operating for sometime at a
loss and had no surplus. 11 X11 Company refused to transfer the
stock to Mr. B., on its books.
What rights and remedies, if any, has Mr. B?

